COUNCILMEMBER DONNA FRYE

Council District Six
City of San Diego

MEMORANDUM

DATE: December 7, 2007

TO: Council President Scott Peters
7y

FROM: Councilmember Frye $

SUBJECT: IRS Determination on DROP-Reguest to Docket

On November 2, 2007, 1 provided to you a Memorandum on the DROP program (see attached)
recommending that the City of San Diego, as plan sponsor, take any and all steps necessary 1o
ensure comphiance with the Internal Revenue Code, including requesting a Private Letter Ruling
from the Internal Revenue Service (IRS).

Yesterday, December 6, 2007, at the Rules Committee meeting during testimony from Mr. David
Wescoe he stated that neither SDCERS nor lee Miller would be reguesting a Private Letter
Ruling from the IRS regarding the DROP program. He further indicated that the only role
SDCERS has in refation to DROP 1s to determine the interest rate to be credited to the DROP
accounts, and that DROP was the City's responsibility,

Knowing this. I am again recommending that the City of San Diego request a Private Letter
Ruling from the IRS regarding the DROP program. Accordingly, I request that vou docket this

issuc for a City Couricil meethng for discussion about v recommendation
issu¢ o1 a Lty Loundcil mesting 1or discussion anout my recommendation.

Your prompt response and attention to this matter 1s appreciated.

CC:  Honorable City Councilmembers
Honorable Mayor Jerry Sanders
City Attorney Michael Aguirre
Independent Budget Analyst, Andrea Telvin
City Auditor and Comptroller
Macias Gini & O’Connell
Stanley Keller, Independent Consultant



COUNCIEMEMBER DONNA FRYE
City of San Diego
Sixth District

MEMORANDUM
DATE: Movember 2, 2007
TO: Mayor Jerry Sanders

City Attorney Michael Agu%n}w o,
FROM: Councibmember Donna Frye ‘ £
SUBJECT: IRS Determination on DROP

To the best of my knowledge, the Intermal Revenue Service (IRS) has not yet been
requested to provide a determination on whether the DROP program complies with the
Internal Revenue Code (IRC), and it appears that the San Diego City Employees
Retirement System (SDCERS) does not plan to ask the IRS whether or not the DROP
benefiis are in compliance with the IRC,

For some background, the San Diego Municipal Code requires commiance with
appheable provisions of the IRC. Section 24,1408 (a) states in part that: "DROP iy not
fitended 1o jeopardize the fax-qualified siatus of the Retivement Systen wnder the rides
and reguluiions of the Inicrnal Revenue Service.” Section 24108 (b) states in part:
henefits provided under this Division are subject io the requirements of the Iniernal
Revenue Code and reguiations issued therennder for the Retirement Svstem o remain o
tax-yualified vetirement plan. 7

Om buly 14, 2006, the IRS sent a letter 1o SDCERS tax counsel, lee Miller, suggesting

that SDOUERS obtain a private letter rubing regarding the DROP benefits. The [RS sent

another Jetter to fee Miller on February 13, 2007, with the same suggestion,

PR

On March 14, 2007, Ice Miller stated in a fetier to the IRS that they would not request the
IRS private letter ruling with respect to DROP.

On October 8. 2007, 1 sent a memo to SDCERS asking for a copy of any IRS
documentation to show that DROP was legal. Their October 29th response stated in part
that, "SDCERS has not applied for an IRS opinion regarding the legality of the Citv's
DIROP program, nor is DROP's legality ar issue in our ongoing VCP process” suggesting
my request was “probably more apprepriately addressed to the City’s lawyers, not
SDCERS.”



SDCERS then stated that, "We are not aware of any IRS opinion guestioning the legality
of DROP programs in general.” This fact is not relevant however, because SDCERS is
fully dware that the City's DROP program is unigue. As an example, the City's DROP
program Is, or at least was as of a few years ago, the only one in the nation that allows
employees and the plan sponsor to make contributions to the DROP program. That the
IRS may not have questioned the legality of different forms of DROP used by other
government agencies is not an appropriate excuse to avoid seeking a private letter ruling
on San Diego's unique version of DROP, '

Because there are tax implications if 1t is found that the benefits granted under the DROP
program are not in compliance with the IRC, it is my recommendation that the City of
San Diego, as plan sponsor, take any and all steps necessary to ensure compliance with
the IRC. including requesting a private letter ruling from the IRS regarding the DROP
benefits.

Your prompt writfen response 1s requested and appreciated.

ce: City Councilmembers
Andrea Tevin, Independent Budget Analyst
City Auditor and Comptroller
Macias Gint & (O’ Connell
Stanley Keller, Independent Consultant

D¥/ks



